STATE OF W SCONSI N
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In the Matter of the Petition of

DRI VERS, WAREHOUSEMEN & DAl RY

EMPLOYEES UNI ON, LOCAL NO 75, : Case 63
: No. 45527 ME-3114
I nvol vi ng Certain Enpl oyes of : Deci sion No. 27106

C TY OF STURGEON BAY

Appear ances:
Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenan, S. C. ,

Attorneys at Law, by M. Marianne Coldstein Robbins, 1555 North
Ri ver Center Drive, Suite 202, MIwaukee, W 53212, on behalf of the
Davis & Kuelthau, S.C., Attorneys at Law, by M. difford B. Buel ow,
Suite 1400, 111 East Kil bourn Avenue, MIwaukee, W 53202-3101,
on behalf of the Gty.

FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND CORDER

On March 27, 1991, Drivers, Warehousermen & Dairy Enployees Union, Local
No. 75 filed a petition, later anended on My 23, 1991, requesting that the
Wsconsin Enploynent Relations Conmssion (WERC) conduct an election in a
resi dual bargaining unit anong certain unrepresented, non-professional and non-
supervisory "support staff" enployes of the Gty of Sturgeon Bay. Hearing was
held on the petition by Sharon Gallagher Dobish, an Examiner on the
Conmmi ssion's staff, on May 31, 1991. A stenographic transcript of the
proceedi ngs was prepared and received by June 19, 1991. Post-hearing briefs
were received by July 17, 1991 and thereafter exchanged by the Examiner. The
Conmi ssion being fully advised in the prem ses, makes and issues the follow ng

FI NDI NGS OF FACT

1. The City of Sturgeon Bay, herein the CGty, is a municipal enployer
with its principal offices located at 30 South Third Avenue, Sturgeon Bay,
W sconsi n 54235.

2. The Drivers, Warehousenen & Dairy Enployees Union, Local No. 75,
herein the Union, is a |abor organization with its principal offices |ocated at
1546 Main Street, Geen Bay, Wsconsin 54302.

3. On March 27, 1991, the Union filed a petition for an election anong
the "Cty of Sturgeon Bay support staff" including "Assessors/Building
I nspectors, Deputy City Oerk/Treasurer, Assistant Cty Cerk/Treasurer, Street
Departnment Secretary, Assistant Building Inspector/Plan Examner, Police

Depart ment Secretary, Par k & Recreation Depar t ment Secretary,
Assessors/ I nspection Departnent Secretary, Handyman/Park (sic) Attendant,
Payroll derk." In its amended petition, filed on My 23, 1991, the Union

stated it was seeking to represent "All Non-Represented, Non-Supervisory and
Non- Pr of essi onal enpl oyees of the Gty of Sturgeon Bay."

4. The City of Sturgeon Bay has had separate collective bargaining
relationships with three different bargaining units for nmany years. The
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Sturgeon Bay Professional Police Oficer's Union, Local 1658, AFSCVE, AFL-CO
has represented the Gty's |aw enforcenent officers since its certification by
the WERC on May 18, 1976 in the follow ng bargaining unit:

Al enpl oyes enployed by the Cty of Sturgeon Bay in
the Police Departnent, excluding the Chief, the
Captain, Special Police and all other enployes of the
Cty of Sturgeon Bay, Dec. No. 14644 (VERC, 5/76).

Local 1658, Sturgeon Bay Cty Enpl oyees Uni on, AFSCMVE, AFL-CIO was certified by
the WERC on Septenber 27, 1967 as the exclusive collective bargaining
representative for enployes in the follow ng bargaining unit:

Al regular full-tinme and regular part-tine enployes of
the City of Sturgeon Bay enployed in the Department of
Public Wrks, excluding elected officials, clerical
enpl oyes, supervisors and professional enployes, Dec.
No. 8154 (WERC, 9/67).

The 1990-1992 collective bargaining agreenent between the Cty and the Gty
Enpl oyees Uni on descri bes the bargaining unit as foll ows:

Al regular full-time and regul ar part-tinme enployes in

t he Departnment of Public Wrks, and those regular full-

time and regular part-time enployes engaged in the

mai ntenance of the parking neters of the Gty of

Sturgeon Bay, and those regular full-time and regul ar

part-tine enployes engaged in the operation and

mai nt enance of the parks of the Gty of Sturgeon Bay,

including therein those enployes engaged in the

operation and mai ntenance of the swimm ng pool of the

Cty of Sturgeon Bay, excluding elected officials,

clerical enpl oyes, supervi sors and pr of essi onal

enpl oyes.
The Sturgeon Bay Firefighters Association, Local 2682, |AFF, AFL-CIO has
represented the City's firefighters since its certification by the WERC on
May 22, 1979 in the follow ng bargaining unit:

Al full-tine full paid enployees of the Sturgeon Bay

Fire Depart ment in positions classified as
Firefighters, Sergeant, Lieutenant, but specifically
excluded herefrom the Chief and the Captain. Dec.

No. 17029 (WERC, 5/79).

5. The Union seeks an election anong the following unrepresented City
enpl oyes:

Arthur WIIlianmson Met erman/ City Handyman

Kat hryn Schul t z Deputy City derk-Treasurer
Patti Jacobsen Assistant City O erk-Treasurer
Kel | y Koont z Payroll derk

Wayne Meyer Deputy Assessor

Roger Strege Bui | di ng | nspect or

Sandra Hogan Secretary

Sandra Dr aper Secretary

Joy Meyer Secretary

Jenni ece Hoi ska Pol i ce Assi stant

The City generally argues that the residual unit is inappropriate because
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creation

Shoul d the Comm ssion conclude that a residual unit is appropriate,

of

any additional unit of City enployes constitutes undue
fragmentation, particularly where a de facto residual wunit already exists.

then asserts that:

6.
position,

1. Deputy City derk-Treasurer is a confidential or
managerial enploye who is therefore ineligible
for unit inclusion.

2. Police Assistant should be included in the
Pol i ce Department unit.

3. The Meterman/ Gty Handyman should be included in
the Gty Enpl oyees unit.

JOB OBJECTI VES (Purposes of the position):

To provide clerical and secretarial duties to the
adm nistration of the Police Departnent. To nmaintain
all Departrment records keeping systens. To provide
information and assistance to the general public,
busi nesses and other governnental agenci es  which
interface with the Departnent. To serve as the
Departmment court |iaison officer.

ESSENTIAL JOB FUNCTIONS (Functions essential to
attaining job objectives):

perate the Department's conputer system and maintain
conputer files, answer telephones, take dictation,
prepare and type correspondence and police incident
reports, comunicate orally and in witing to nenbers
of the general public, admnister the Department's
Traffic Violation and Registration Program file
records, receive and account for nonies from parking
violation paynents, prepare payroll records and work
schedul es, prepare non-reportable accident reports,
i ssue various permts, etc.

JOB STANDARDS (M ni mum qualifications needed to perform
essential job skills):

Excell ent reading, verbal and witten comunication
skills, ability to type 50 words per mnute, ability to
operate a variety of office machines (including
typewiter, cal cul at or, di ct aphone, copy nachine,
etc.), background in the wuse of wvarious conputer
software prograns with general know edge in data file

creation, records keeping skills, math  skills,
excellent judgenent, good physical and enotional
heal t h.

JOB LOCATI ON (Pl ace(s) where work is performed):

Police Departnent offices located in the Door County
Safety Building, Grcuit Court of Door County, Door
County District Attorney's Ofice and various other
Cty and County offices.

-3

the Gty

The currently effective description for the disputed Police Assistant
currently occupi ed by Jenni ece Hoiska, is as follows:
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EQUI PMENT ( Machines, devices, tools, etc., wused job
per f or mance) :

Typewiter, di ct aphone, cal cul at or, conput er and
rel ated hardware, tel ephone, etc.

In addition to the duties |isted above, Hoiska occasionally reviews and signs
crimnal conplaints in the absence of the Sergeant/l|nvestigator or Captain of
Police. She also serves as fingerprint technician. She has not received any
of the State-mandated training required for certification as a |aw enforcenent
of ficer. Ms. Hoiska has been deputized by the Door County Sheriff and may

possess powers of arrest incidental to such appointnent. Ms. Hoiska's
enpl oynent with the Cty does not include any grant of arrest powers by her
enpl oyer. The Police Assistant position (then known as the Police derk) was

included in the Police Oficers' Association unit for an unknown tinme until
1982.

7. The currently effective position description for the "Meterman/ Gty
Handyman" occupied by Arthur WIllianson, is as follows:

1. GENERAL DUTI ES:

A Inspect City owned office and neeting room
facilities to determ ne nmai ntenance and cl eani ng needs;
perform those services determned to be required and
arrange through the Purchasing Agent to obtain those
beyond capability.

B. I nspect, clean and repair parking neters.
Col l ect coins frommeters and issue parking tickets.

[11. DI STI NGU SH NG FEATURES:

A Under the supervision of the dty
Admi ni strator, enpl oyee has responsibility for
maintaining Gty owned office and neeting room
facilities at a suitable level of cleanliness and
repair.

B. Under the direction of the Chief of Police,
enpl oyee has sole responsibility for maintaining coin
oper ated parki ng neters.

V. EXAVMPLES OF DUTI ES:

A Inspect City owned office and neeting room
facilities on regular scheduled basis; clean and
mai ntai n sane as required.

B. Submit requests to Purchasing Agent for
requi red supplies, nmaintenance material or specialized
service as required to maintain facilities in suitable
state of repair and cl eanliness.

C. Clean and properly maintain parking neters
as required.

D. Collect coins from parking nmeters in
operation on a scheduled basis; transfer noney
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collected to the Gty derk-Treasurer the same day as
col | ect ed.

E. Issue citations (tickets) for observed
par ki ng viol ati ons.

F. Additional duties as assigned.
V. ESSENTI AL KNOALEDGE, SKILLS AND ABI LI TI ES:

A Must have a thorough know edge of |aws,
ordinances and regulations pertaining to parking
vi ol ati ons.

B. Mist possess a conpl ete know edge of parking
net er functioning and operations.

C Must possess valid vehicle operator's
i cense.
VI. DESI RED EXPERI ENCE AND TRAI NI NG

A.  Ceneral nechanical aptitude.
B. A working know edge of inventory nanagenent.

The Meternman/Cty Handyman position is currently known as "Cty Handyman/
Parking Attendant" because since approximately 1985 the Gty renmoved its
downt own parking neters. (The Gty continues to naintain sone parking neters
on the Wst Side of town). For approximately one-third of his time, WIIlianmson
enforces the posted parking restrictions dowmtown and in the City's Wst Side
busi ness area (by marking tires, witing parking tickets and enptying neters).

The remaining two-thirds of his tine is spent performing janitorial and
mai nt enance duties at City Hall and other Gty offices such as the Park and
Recreation Departnent, and the Police Departnent. W lianson spends nost of
his time at Cty Hall because the Gty contracts with the County for nost
mai nt enance/janitorial services at the Police and Parks Departnents. Thirty-
ei ght percent of WIlianson's salary, approximately $7.91 per hour, is charged
agai nst the Police Departnent budget. The renminder is charged against the
Gty Administrator's office budget. WIIlianmson does not possess the power of
arrest. Police Chief Nordin is considered WIIlianson's supervisor.

8. The currently effective position description for the disputed
position of Deputy Gty Cerk/Treasurer, occupied by Kathryn Schultz, reads as
fol | ows:

JOB OBJECTI VES:

Does corporate bookkeepi ng functi ons;
coordi nation of General Ledger, Payroll and
Accounts Payabl e. Assunes the duties of the

Gty derk-Treasurer during his absence.
Variety of admnistrative functions under the
direction of the Gty derk-Treasurer.

ESSENTI AL JOB FUNCTI ONS:
Non-profit bookkeepi ng. Fi nanci al reporting.
Attend sone Common Council/Board of Public

Wrks/Board of Review neetings and keep full
records of the proceedings. Variety of
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reporting, typing and filing assi gnments.
JOB STANDARDS:

The job requires that the following activities
be per f or med adept | y with accuracy and
timeliness; Bookkeeping, conputer operations,
machi ne calculation, record Kkeeping, typing,
filing, effectively dealing with the public,

ot her enpl oyees and | ocal officials and
agenci es.

JOB LOCATI ON:
Cty Hall, Polling Places, occasional travel nmay

be required.
EQUI PMENT:

Various pieces of equiprment nust be operated in
the course of enploynent including wthout
[imtation they are: Conputer, copier, Conputer
term nal, conputer card reader, various types of
cal cul ators, tape recorder and vote recorder.

Schul tz has been enployed in the City derk's office for the past 19 years, the
| ast seven of which she occupied the position of Deputy City derk-Treasurer.
Schultz does typing, filing, recordkeeping, licensing and acts as the Gty's
bookkeeper. She also acts as City Oerk-Treasurer in the absence of the Gty
G erk-Treasurer, Paul Bellin, who has held that position for the past 18 years.
She assunmes Bellin's responsibilities during his four weeks vacation each
year, during the tine he is on sick |leave and whenever Bellin is out of town
for a neeting or unavailable on election days due to his duties at the polls.
One of Bellin's responsibilities is to take the mnutes of City Council
neetings and in his absence Schultz takes such m nutes. On July 7, 1987
Schultz took minutes of a closed Cty Council neeting in which "The Cty
Adm nistrator reported regarding the upcomng negotiations with the Street
Dept. Union." During the neeting the Council also discussed the possibility of
| easing the Gty pool to the YMCA after one union pool enploye quit and another
retired. This is the only closed neeting where confidential |abor relations
matters were di scussed at which Schultz took the m nutes.

9. Under present Gty Administrator Jordan, Schultz has becone nore
i nvol ved in budgetary matters due to Jordan's team oriented nanagenent style,
and her experience and know edge of City finances. Jordan, Bellin, Schultz and
Mary Lou Allen, Jordan's Administrative Assistant, conferred throughout the
1991 budgetary process. It has been stipulated by the parties that the
Adm ni strative Assistant position, currently occupied by Mary Lou Allen, should
be excluded from any unit as a confidential enploye. Jordan, Bellin and the
Fi nance Conmittee then gave Schultz collected figures on receipts and general
Cty expenses for sone departnents and Schultz, using the format previously
created and used for prior budgets, put the figures into the format and typed
up the budgets for the past two years showi ng actual costs. Jordan then issued
a nmemb to departnent heads seeking their projections for costs in their
departnents for 1991. Schultz then got these nunbers and plugged theminto the

format . Jordan, Allen, Bellin and Schultz then net to go over the projected
budgets and Jordan cut sone itens at this tine. Thereafter, the Finance
Conmittee met with Jordan, Bellin and Schultz and/or Allen and it directed that
certain further cuts be nade. The Finance Committee (plus Jordan, Bellin,

Schultz and/or Allen) then nmet with departnment heads to receive their input
into potential cuts and their departnental priorities. Again, Schultz received
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the new figures as decided by the Finance Committee and plugged them into the
format and typed the revised budget. The process involving Finance Committee
nmeetings then resunmed anew. Schultz physically places allocations representing
enpl oye wage increases in various accounts in the tentative budget, prior to
the conpletion of collective bargaining; the accounts in which she places such
al | ocations change annually; at tines even Bellin is unaware of the accounts in
which these allocations appear, but Schultz has exact know edge of their
| ocati on. Schultz has not been asked to go to departnent heads to discuss
their projected budgets and she cannot ask themto cut itenms. Schultz has no
authority to cut itenms fromthe budget or to change anounts listed. Schultz is
al so responsible to keep the Gty's general |edger as well as accounts payable
and payroll information and she has knowl edge of and access to all City
budgetary infornation. In 1990, during a period between Cctober 9 and
Novenber 28, Schultz took minutes for eleven separate open Finance Committee
nmeetings, and the budget was di scussed on each occasi on.

10. Schultz does have sufficient access to and involvenent in
confidential matters relating to labor relations to render her a confidential

enpl oye.
Based on the above Findings of Fact, the Conm ssion issues the follow ng

CONCLUSI ONS OF LAW

1. A question concerning representation exists anong the enployes in the
followi ng collective bargaining unit deened appropriate under Sec. 111.70(4)(d)
2.a., Stats:

all regular full-time and regular part-tine white collar
enployes of the Cty of Sturgeon Bay who are not
included in an existing collective bargaining unit,
excl udi ng supervi sory, manageri al , executive,
confidential and professional enployes.

2. Whi | e Jenni ece Hoiska, the Police Assistant, has been deputized by
the County Sheriff and may thus have powers of arrest which flow from such
appoi ntment, such powers have not been granted by her enployer. Accordingly,
it would be inappropriate to include her in the bargaining unit presently
represented by the Sturgeon Bay Professional Police Oficer's Union,
Local 1658, AFSCME, AFL-CI O

3. Arthur WIlianmson, the Meternman/Cty Handyman, is not appropriately
i ncluded in the residual bargaining unit described above in Conclusion of Law 1
but is appropriately included in the Gty Enployees Union bargaining unit
descri bed in Finding of Fact 4.

4. Kathryn Schultz, the Deputy City derk-Treasurer, is a confidential
enploye and therefore is not a nunicipal enploye within the meaning of
Sec. 111.70(1)(i), Stats.

Based on the above Findings of Fact and Conclusions of Law, the
Conmi ssi on issues the foll ow ng

ORDER

1. An election by secret ballot shall be conducted under the direction
of the Wsconsin Enploynent Relations Commission within forty-five (45) days
fromthe date of this directive in the collective bargaining unit consisting of
all regular full-tine and regular part-tine white collar enployes of the Cty

-7- No. 27106



of Sturgeon Bay who were enployed on Decenber 17, 1991, and who are not
included in an existing collective bargaining unit, excluding supervisory,
managerial, executive, confidential and professional enployes except such
enpl oyes as nay, prior to the election, quit their enploynment or be discharged
for cause, for the purpose of determ ning whether a nmajority of such enployes
voting wish to be represented by Drivers, \Warehousenen & Dairy Enpl oyees Uni on,
Local No. 75 for the purposes of collective bargaining with the above-naned
Muni ci pal Enpl oyer on questions of wages, hours and conditions of enploynent or
not to be so represented.

2. The Meterman/ Gty Handyman is hereby included in the Gty Enployees
Uni on bargaining unit described in Finding of Fact 4.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 17th day of Decenber,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

A. Henry Henpe, Chairperson

Her man Tor osi an, Conm Ssi oner

WIilTiam K. Strycker, Conmm ssi oner
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G TY OF STURGEON BAY

MEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS
O LAW AND ORDER

POSI TI ONS CF THE PARTI ES:

Uni on:

The Union urged that the petitioned-for residual unit is appropriate
because it includes all currently wunrepresented nonprofessional enployes
including all white collar/clerical enployes previously specifically or de
facto excluded from the Cty's three existing bargaining units. Cting

Vaukesha County, Dec. No. 26020-A (WERC, 9/89) the Union asserted that a
residual unit pronotes anti-fragnentation, enhances stability between the Gty
and existing units, and allows enployes to participate in the selection of
their own representative.

The Union contended that the Police Assistant is appropriately included
in the residual unit, and that because she does not possess the power of
arrest, inclusion in the Police unit, as argued by the Cty, is inappropriate.

In regard to the Deputy Cty derk-Treasurer, Kathryn Schultz, the Union
asserted that Schultz's budgetary duties do not require a finding that she is
managerial. The Union urged that the job description lists Schultz's duties as
bookkeepi ng, accounting, typing and filing. The Union pointed out that during
the 1991 budget process, Schultz generally enployed the budget format which had
been used over the years, applied the nunbers given to her, and then typed the
budget drafts. The Union enphasized that Schultz has no discretion to change
the nunbers or to elimnate or to cut any items; that Schultz does not contact
departnent heads or tell them to prioritize itenms or perform any functions
ot her than recording the nunbers given to her. The Union argued that the facts
fail to show that Schultz participates in any nmnagenent policy formulation,
determination or inplenmentation. Her presence at Finance Comittee neetings,
primarily to answer questions based on her 19 years' experience as a Gty
enpl oye, and her presence at Gty neetings taking notes do not render her

managerial, in the Union's view Furthernore, the Union contended that Schultz
does not have the authority to establish an original budget nor can she
al l ocate funds for purposes different from those in the adopted budget. The

fact that Schultz fills in for City derk-Treasurer Bellin when he is absent is
not significant since Schultz then acts in an advisory capacity rather than a
deci si on-maki ng role. These duties should not require Schultz's exclusion from
the petitioned-for unit on managerial grounds, in the Union's view

The Union disagreed with the Gty's contentions that Schultz should be
excluded as a confidential enploye. In this regard, the Union noted that
Schultz has no nore than a de nininms exposure to confidential materials
relating to labor relations. Schul'tz"s attendance and/or taking notes at the
generally open City Council neetings would not require her exclusion from the
unit on confidential grounds. In addition, the fact that Schultz took m nutes
of only one closed Council meeting in the past five years shows only a de
mnims exposure to confidential matters. The Union noted that Mary Lou Allen,
Administrative Assistant, is a confidential enploye who would be available to
handl e the few cl osed sessions Committee nmeetings that may ari se.

In regard to Arthur WIlianmson, the Union asserted that his position also
belongs in the residual unit as his duties do not warrant placing himin the
Cty Enployees unit. Cting Gty of Watertown, Dec. No. 24798 (WERC, 8/87),
the Union argued that accreting enployes such as WIllianmson into existing units
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is inappropriate because no conpelling community of interest exists between
Wl lianmson and enployes in existing units and because such action deprives
enpl oyes of a choice as to their representation.

Therefore, the Union sought a direction of election in the residual unit.
Cty:

The City argued that the petition should be dismssed to avoid undue
fragmentation because the Cty, relatively snmall in population, should not have
to deal with an additional bargaining representative representing 10 or |ess
enpl oyes. The Cty noted that if the Teansters were to be certified in a
residual unit, this would constitute a fourth unit and a third union w th which
the Gty was to bargain. In addition, the Cty contended that its historical
relationship with its AFSCVE-represented City Enployees unit shows that this
bargaining unit has in fact becone a residual unit for unrepresented enpl oyes
who desire union representation. |In this regard, the Gty pointed out that it
voluntarily agreed to a unit consisting only of D.P.W enployes and thereafter
has voluntarily expanded the unit to include mneter readers, parks enployes,
pool enployes and custodial enployes working at the Market Square Conmunity
Center. The Gty stated that it will voluntarily amend the Cty Enpl oyees'
unit description to include the disputed enployes so long as the disputed
enpl oyes' rights to choose or refrain fromunion representation is preserved.

The City asserted that Deputy Cty Cderk-Treasurer Schultz should be
excluded from any bargaining unit as a confidential and/or nanagerial enploye.
In this regard, the Gty urged that because Schultz has attended open and
closed sessions of the Gty Council and taken mnutes, attended "sel ected
cl osed session Personnel Commttee nmeetings", and is privy to confidential
information relating to budgeted increases for represented enployes, Kathryn
Schultz is a confidential enmploye. 1In addition, the City clained that the Cty
Adm nistrator's avowed intention to transfer nmuch of the mnute-taking
responsibilities fromMary Lou Allen to the Gty Oerk-Treasurer's office shows
that the position will becone increasingly confidential.

The City also asserted that Schultz is a nmnagerial enploye. The fact
that when Gty Cderk-Treasurer Bellin is often gone due to vacation, illness,
conferences or election day duties, Schultz then acts as Cty O erk-Treasurer
i ncl udi ng supervising the two other office enployes, supports a conclusion that
she is a nmanagerial enploye. Further, Cty Admnistrator Jordan's team
management approach has resulted in Schultz being used as a team nenber for
budgetary matters. If Schultz is not excluded fromany unit as a confidenti al
or managerial enploye, the Cty will have to revanp its budgetary process, its
Council mnute-taking policies and the supervision of Bellin's office in his
absence, the Gty contended.

The Gty also urged that the Police Assistant, Jenni ece Hoi ska, should be
included in the Police unit, as was one of Hoiska's predecessors Ebert MCoy.
The City pointed out that the 1990-92 collective bargaining agreenent between
the Gty and the Police Oficers' Union does not exclude the Assistant; that
the incunmbent Assistant's duties have become nore police-related; that the
i ncunbent wears a badge and a uniform simlar to that worn by officers; that
she has no contact with and little in common with other enployes in the
petitioned-for residual unit; that the Police Chief would like the Assistant to
have the power of arrest although he would not assign her to patrol; and that
her duties as court liaison officer, her signing of crimnal conplaints, and
her access to and maintenance of official Departrmental records, all support a
conclusion that the Police Assistant should be placed in the Police unit.

Finally, the Gty contended that the Parking Attendant/Handynman position
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occupi ed by Arthur WIlianmson should be placed in the City Enpl oyes' bargaining
unit, which unit description includes enployes with neter responsibilities.
WIlliamson's duties for the City are neter reading/parking attendant for one-
third of his tine and custodial /mai ntenance duties for two-thirds of his tine.

As such, the City urged, WIIlianson should be accreted into the Gty
Enpl oyees' wunit.

DI SCUSSI ON

The first issue before us is whether we should direct an election in a
separate residual unit, as urged by the Teansters, or whether we should add the
unrepresented nunicipal enployes to one or nore of the existing bargaining
units, as urged by the Gty.

As the Conmission stated in Waukesha County, Dec. No. 26020-A (VERC

9/ 89) :

Residual units have historically been found to be
appropriate by the Comm ssion for several reasons.
Resi dual units, of course, consist of all unrepresented
muni ci pal enpl oyes of a nunicipal enployer; thus, the
statutory interest in avoiding further fragnentation of
bargaining units is served since the existence of a
residual wunit assures the nunicipal enployer that it
will not be confronted with any additional units in the
future. In addition, stability in existing bargaining
rel ati onships between the runicipal enpl oyer and
existing labor organizations is naintained when a
residual unit is established. As we are satisfied that
the residual unit is appropriate herein because it
serves the interests recited above and because an
election in such a unit wll allow the enployes in
guestion to freely opt for union representation or a
continuation of their wunrepresented status, we are
strongly inclined to reach that result unless there is
a conpelling reason to place themin an existing unit
through the unit clarification process.

I n Waukesha, supra, the Conmission directed an election in a residual unit
because the record failed to denonstrate that the disputed enployes share a
"compelling community of interest" with enmployes in any existing unit and
because none of the positions in dispute "fell wthin the confines of an
existing unit description.”

Cting its size and limted resources, the City argues that establishnent
of a fourth bargaining unit wll wunduly fragnent the G ty's workforce. It
contends that the Cty Enployees unit already is a de facto residual unit and
urges that currently unrepresented nunicipal enployes, with the exception of
Pol i ce Assistant Hoi ska, be given the opportunity to vote on whether they wi sh
to be included in that unit. As to Hoiska, the Cty asserts she should be
included in the Police unit.

At present, the Cty bargains with a |aw enforcement unit, a firefighter

unit, and a blue collar unit. As a general matter, we conclude that creation
of a fourth wunit, particularly a residual unit which will ensure that no
additional units will confront the Gty in the future, is not inappropriate for
the size of the rmunicipal workforce in question. If we were to accept the

Cty's argunent, we would in effect be concluding that in smaller villages,
towns and cities, all non-law enforcenment, non-firefighting enployes must be
included in one unit, a conclusion which would run counter to our many prior
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determ nations that community of interest criteria can justify snaller groups
of enployes as appropriate bargaining units. 1/

Nor do we agree with the City's contention that a de facto residual unit

presently exists. The Cdty Enployee wunit is a blue colTar unit which
specifically excludes "clerical enployees". Thus, while it may well be argued

that the Gty Enployee has become a CGty-wide blue collar unit (with the
obvi ous exception of WIlianson), it is clear that the white collar enployes
who rmake up the lions share of the proposed residual unit do not fall wthin
the confines of the existing City Enployees unit description. Further, with
the exception of the Meterman/City Handyman, there is no particular contention
or evidence before us that the enployes in the proposed residual unit have a
"conmpel ling comunity of interest” with enployes in existing units which would
warrant inclusion in an existing unit under a Waukesha anal ysi s.

Thus, applying the Waukesha anal ysis quoted above, we find establishnment
of a residual unit to be appropriate. W turn to resolution of disputes as to
whi ch enpl oyes are eligible for inclusion in the unit.

Looking first at Police Assistant Hoiska, we have consistently concl uded
that it is inappropriate to include enpl oyes who have not been given the power
of arrest by their enployer in the same bargaining unit as enpl oyes who possess
such power. As we held in Mnitowc County, Dec. No. 25851 (WERC, 1/89) and
Marinette County, Dec. No. 22102-D (WERC, 7/87):

Those enployes who possess the power of arrest play a
critical role in maintaining the public peace and
because of sane, the Legislature failed to provide that
said enployes in their attenpt to settle disputes under
Section 111.77, Stats., have the right to strike. O
the other hand, enployes in | aw enforcement departmnents
who do not possess the power of arrest do not play the
same critical role in nmaintaining the public peace.
Consequently, the Legislature has provided these
enployes with a different statutory scheme under which
to attenpt to settle disputes, and said enployes are
afforded the right to strike wunder the limted
circunstances set forth in Section 111.70(4)(cm,
Stats. Because |law enforcenent personnel and other
muni ci pal enployes are subject to different statutory
provisions regarding their respective rights to strike
or to pursue interest arbitration, it is inappropriate
to include civilian enployes who do not possess the
power of arrest in the same bargaining unit with |aw
enf or cenent personnel . "

Al t hough Hoi ska may have the power of arrest, it flows not from her enployer,
but through her appointnent as a deputy by the County Sheriff. Under this
circumstance, we reject the CGty's contention that her position should be
included in the existing Police unit. At such tine as she nay be granted the
power of arrest by her enployer, the inclusion of her position in the Police
unit would be appropriate. Until then, however, the position of Police
Assistant is appropriately a part of the white collar unit we establish herein.

1/ Gty of Franklin, Dec. No. 18208 (WERC, 11/80); Village of Union Gove,
Dec. No. 15599 (WERC, 6/77); Gty of Kiel, Dec. No. 11368 (WERC, 10/72).
Kiel, Franklin and Union Gove used community of interest criteria to
approve units based on "blue collar" or "white collar" conposition.
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Turning to the status of Mternman/Cty Handyman WIIlianson, the record
establ i shes that he would be the only blue collar enploye in the residual unit.
It is also apparent that his janitorial/handyman duties and skills are nore
akin to those perforned by certain enployes in the existing blue collar Cty
Enpl oyee unit than those of the white collar/clerical enployes in the residual
unit. Although placement in the Cty Enployees unit will deprive WIlianson of
a choice as to representation, we conclude that his community of interest with
enpl oyes in the existing blue collar unit is sufficiently conpelling to exclude
Wl lianmson fromthe proposed residual unit and instead include himin the Gty
Enpl oye unit.

Next, we turn to the position of Deputy Cerk-Treasurer for which the
Cty clains either a nmnagerial or confidential exclusion. VW believe the
record supports the Cty's view of the confidential status of the position.

A confidential enploye nmust have significant access to, know edge of, or

participate in confidential nmatters related to labor relations. Infornmation is
confidential when it: 1) deals with the enployer's strategy or position in
collective bargaining, contract admnistration, litigation or other simlar

matters pertaining to |abor relations and grievance handling between bargai ni ng
representatives and enployers, and 2) is not information available to the
bargai ning representative or its agents. Portage GCounty, Dec. No. 6478-D
(WERC, 1/90); West Salem School District, Dec. No. 22514-A (WERC, 8/89).

In the instant matter, it appears the incunbent Deputy d erk-Treasurer,
Christine Schultz, has been a Gty enploye since 1970. 2/ The record verifies
that she has becone an extrenely val uabl e enpl oye.

Part of her value is in the performance of non-confidential tasks. She
files docunents, types, keeps books and fiscal records, issues licenses, and,
in the absence of the Cderk-Treasurer, acts as city clerk and supervises two
ot her enpl oyes. In 1990, she took minutes for seven nmonthly Gty Council
neetings. 3/ Essential as these duties are to the snooth functioning of the
Cty, none of them appear to involve responsibilities related to |[abor
relations - a sine qua non for confidential status.

The other part of her value pertains to her budget responsibilities.
According to the Cerk-Treasurer, Schultz has the responsibility for physically

putting the budget together. That responsibility includes receiving
information fromthe Gty Council Finance Coomittee, Gty departnent heads, and
Gty Admnistrator and incorporating it " . . into a package called the
budget." 4/ In such capacity, Schultz necessari | y has access to contenpl ated

wage/ and sal ary increases for represented enployes prior to the conclusion of

2/ Tr. at 116. Al 't hough Deputy derk-Treasurer for the past seven years,
prior to that, Schultz functioned as Deputy Gty Cerk for twelve years.
Tr. at 127.

3/ Tr. at 144-5. Nothing in the record indicates that any portion of these
seven Council nmeetings (February, March, April, July, August, Septenber,
Novenber) were in closed session for any reason. The record also

reflects that Schultz took minutes at a closed Gty Council neeting on
July 7, 1987, where the agenda included a discussion on collective
bargai ning strategy. W regard this stint as both too isolated and too
distant to be a factor in our analysis.

4/ Tr. at 57.
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negoti ati ons. These contenplated increases are included by Schultz as
allocations in the tentative budget (a public docunent) being considered by the

Council, but in a manner as to make them difficult to inmpossible to |ocate,
until identified by Schultz. According to the derk-Treasurer, contenplated
enpl oye increase allocations are handled differently each year in the tentative
budget. 5/

Sonetines, it seems, even he is unaware of where they are located; Schultz,
however, has exact know edge of their |ocation. 6/

5/ Tr. at 68-9.

6/ Tr. at 69.
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Actually, her knowedge of the Gty's fiscal collective bargaining
strategy begins even before she physically conplies the tentative budget. It
appears, for instance, that anticipated wage and benefit increases for
represented enployes are initially reported to Schultz from a variety of
adm nistration sources, including the derk-Treasurer, departnent heads, and
the City Administrator. The record further indicates that in 1990, Schultz
took mnutes at eleven separate Finance Committee neetings between Cctober 9
and Novenber 28, and the GCty's annual budget was discussed on each
occasion. 7/ Doubt | ess, fiscal collective bargaining paranmeters did not form
an excl usive discussion topic at each neeting. At the sane tinme, any inforned
muni ci pal budget di scussion nust take anticipated personnel costs into account,
and it is unrealistic to expect the Finance Conmittee to quarantine Schultz
fromits discussion of this item-- the results of which she would ultinmately
learn, in any event, when she plugged them into the tentative budget she is
required to physically conpile.

Both the City Admnistrator and Cerk-Treasurer verified the physical
presence of Schultz at neetings called by them (rmeeting which also included the
Cty Administrator's secretary/admnistrative assistant) to help facilitate the
budget process for both departnment heads and the Council. The Gty
Adm nistrator, in particular, described Schultz as an active, essential
participant in these neetings. 8  Schultz, nodestly, does not share this view
of her inpact, and believes her role in that foursome to be nuch Iess

exhaul t ed. Al (including Schultz) agree, however, that Schultz has an
awar eness and know edge of budget formulation affairs as a result of her
attendance at Finance Conmittee nmeetings -- which Schultz believes to have

begun when the current City adm nistrator took office sone 14 nonths ago. 9/
Under these circunmstances, whether Schultz's role within the foursone is
limted to that of a budget technician or is nore substantively nanagerial is
i material . Wat is critical is the confidential information she has
legitimately obtained as a direct consequence of her enpl oynent.

Thus, the exposure of Schultz to confidential l|abor relations fiscal
strategy appears to be a good deal nore than de mninms. Fromthe record, it
is by no neans certain that these responsibilities could be reassigned to an
enpl oye possessing the capability of perform ng them what appears nore certain

7/ Tr. at 146-52.
8/ Tr. at 75-7.

9/ Tr. at 129.
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is that to attempt to do so would be wunduly disruptive to the Cty. 10/
Accordingly, we exclude Schultz from the proposed bargaining unit on the basis
of our determination that as presently constituted her position of Deputy
C erk-Treasurer is confidential.

Dated at Madi son, Wsconsin this 17th day of Decenber, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By
A. Henry Henpe, Chairperson
Her man Tor osi an, Conm ssi oner
WIilTiam K. Strycker, Conm ssioner
10/ A de mnmnims exposure to confidential labor relations matters is
insufficient to exclude an enploye from a bargaining unit. However ,

notwi t hst andi ng the actual amount of confidential work performed by the
enpl oye (assumng good faith on the part of the enployer), the enploye
may be excluded as confidential where the enploye is the only one
avail able to performthe task or reassignment of such duties causes undue
disruption. Gty of Geenfield, Dec. No. 26423 (WERC, 4/90); Village of
Saukville, Dec. No. 26170 (VWERC, 9/89); Price County, Dec. No. 11317-B

(VEERC, 9789) .
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